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nephews and nieces as should be " then " living, and the child and children 
of such of them as should be " then " dead, it was held, that the children 
of a nephew who was dead at the date of the will were entitled to partici- 
pate, and that their interest vested at the death of testatrix. In re Favld- 
ing's Trusts, 28 L. J. ; Ch. 217. 

Master and Servant. — An action is not maintainable by the representa- 
tive of a deceased workman against his master, if the deceased's own negli- 
gence materially contributed to the injury of which he died, even though 
the master be guilty of personal negligence. Semble, that it is negligence 
in the manager of a mine to keep in his employ a banksman whom he 
knew habitually neglected a rule important for the safety of other work - 
men. Senior vs. Ward, 28 L. J., Q. B. 139. 

Will. — Testator gave leasehold premises to M. R. for life, and at his 
death to A. R. and her children ; but if they should die without issue, in 
that case the property was to be divided between four persons, nominatim. 
A. R. had no children either at the death of the testator or of the tenant 
for life. A. R. took only an estate for life, with remainder to her chil- 
dren. The rule in Wild's case has no application to personalty. Audsley 
vs. Horn, 28 L. J., Ch. 293. 
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State of Massachusetts. — Report of the Commissioneks on the Revision of 
the Statutes. In Five Numbers. Boston : William White, Printer to the State. 
1858. pp. 1389. 

We are seldom called upon to pass upon labors of greater magnitude 
than those now before us. It is quite obvious that no critical examina- 
tion, unless made by those whose duty it is to use the acts, could be made, 
which would enable us to furnish a complete and accurate notice. All we 
can pretend to do is to have hastily read certain titles and chapters of this 
most voluminous and laborious report, and suggest the results of our 
limited examination. " The Commissioners commenced their labors by an 
examination of all the public acts passed since the revision of the statutes 
in 1835, for the purpose of ascertaining how far they had severally re- 



NOTICES OF NEW BOOKS. 569 

pealed or modified the revised statutes or preceding enactments ; Low far, 
in turn, each of them had been affected by subsequent legislation, and 
where the portions which still remained in force should be incorporated 
into the general plan, as prescribed by the resolve under which the revision 
is made. For this purpose the legislation of the different sessions was 
parceled out among the commissioners, and a written report was thus pre- 
pared with reference to each session ; copies of which were, from time to 
time, submitted to the other commissioners for examination, after which 
general meetings were held for the purpose of considering and correcting 
the reports. When the Commissioners have called the attention of the legis- 
lature to the fact that the greater portion of the statutes, however much 
they may affect the pre-existing legislation, either contain no repealing 
clause, or have the general clause which is in common use, but of no prac- 
tical effect, and that " all acts and parts of acts inconsistent with this act 
are hereby repealed," they need say no more of the great labor and diffi- 
culty of each examination. 

They have not deemed it a part of their duty to pass upon doubtful 
questions of constitutional law, the presumption being that all the statutes 
of the State are constitutional until the contrary appears. But in some 
cases they have endeavored to obviate grave objections which might arise. 
For instance, many statutes are found which, while they have the form of 
general laws, are to be in force only in cities where they are adopted by 
the City Council, or in towns in which they are adopted by the inhabit- 
ants, and a few contain a further provision purporting to give the towns 
and cities where they are adopted power to repeal or suspend them at 
pleasure. In two instances the acts are in force in cities with a provision 
that the City Council may suspend them, but are not to be in force in 
towns until they are adopted. Acts of this character do not appear to be 
by-laws. Cities and towns have the option to adopt or reject them as 
they Btand, but have not the power, by virtue of such provisions, to shape 
and fashion for themselves such rules as they may deem suitable to the 
wants of their several localities. So far as seemed to be practicable with- 
out changing the substance, the commissioners have given to such provi- 
sions the shape of powers to pass by-laws. When this could not well be 
done, they have been retained, as the commissioners had no means of 
determining what the legislature would be inclined to substitute. 

In the execution of their duty, " to suggest any mistakes, omissions, in- 
consistencies, and imperfections," and the manner in which they may be 
corrected, supplied and amended, the commissioners have incorporated the 
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proposed amendments into the list of the revision. No other mode seemed 
to be practicable. Had they attempted to construct a perfect text with- 
out amendments, and then to propose amendments in the usual legisla- 
tive mode, by striking out particular portions and inserting other mat- 
ter, it would have required several years more to prepare the report. 
But this was not the only objection to that course. In many instances 
the amendments are proposed because the " mistakes, omissions, incon- 
sistencies and imperfections," caused by successive provisions at different 
periods upon the same subject, rendered it impossible to construct a text 
from the existing provisions which should express what it seemed proba- 
ble was the intention of the legislature. In other cases the existing enact- 
ments were such as to leave grave doubts respecting that intention, and 
the commissioners had neither the power to decide authoritatively respect- 
ing the true construction, nor the benefit of the arguments of opposing 
counsel, which usually attend the consideration of the contested questions 
of construction in the courts of justice, and render material aid in the for- 
mation of the judgment. But they were obliged to decide, as well as they 
might, for the purposes of this revision ; and they trust that they have not 
made many or very grave mistakes in this particular. It will be seen, on 
examination, that there are numerous questions arising upon the existing 
statutes respecting which a court might decide either way, and in which, of 
course, neither the commissioners, nor any tribunal except a court of last 
resort, can determine with certainty whether the text of the revision, as 
they have constructed it, does or does not operate as an amendment. A 
similar power in the revision of 1835 was executed in a similar manner. 

In proposing amendments, they have incorporated many provisions of 
greater or less magnitude, references to which will be found in the notes 
to the several chapters. 

In a very few cases they have added independent provisions, of which, 
chapter 151 contains, perhaps, the most marked instance; but even here 
the amendments are proposed for the purpose of rendering more complete 
the existing enactments. 

They have sedulously avoided the introduction of their personal opinions 
respecting matters of expediency in the shape of amendments. In com- 
mon with many others, they might, if acting as legislators, desire certain 
changes, but they have considered it their duty to construct the several 
chapters according to what appears to be the general policy of the legisla- 
ture as they find it expressed. 

The immense toil such tasks must have imposed can only be appreciated 
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by those who have undergone like labors. As far as our examinations 
have extended, we must say that the commissioners have amply fulfilled 
all they have undertaken to do, and this revision cannot fail to be most 
useful and labor-saving to the profession in Massachusetts, and is well 
worth the attention of legislators and revisers in the different sections of 
the Union. 



State of New York. — First Report op thb Commissioners of the Code. 
Albany: Weed, Parsons, & Co., 1858. 

The Commissioners, whose first report is now before us, were appointed 
by an act passed in 1857, by the Legislature of the State of New York, to 
reduce into a systematic code such of the laws of that State as were not 
comprised in the codes of civil and criminal procedure already completed. 

The laws of the State have been arranged under two great general heads, 
namely, substantive and remedial laws ; or, those which define the rules 
relative to property and conduct, and those which prescribe the modes of 
enforcing such rules. The latter are comprised in the codes of civil and 
criminal* procedure, and the codification of the former has been committed 
to the present commissioners, Messrs. David Dudley Field, William Curtis 
Noyes, and Alexander W. Bradford, all of whom are well known as jurists of 
high character. They are directed to divide their work into three portions : 
one containing the political code, another the civil code, and a third the 
penal code. The political code is to embrace the laws respecting the 
government of the State, its civil polity, the functions of its public ofiicers, 
and the political rights and duties of its citizens. The civil code is to 
embrace the laws of personal rights and relations, of property, and of 
obligations. The penal code is to define all the crimes for which persons 
can be punished, and the punishment for the same. These three codes are 
not to include the laws relating to courts of justice, or the functions or 
duties of judicial ofiicers, or any provisions concerning civil or criminal 
actions, or special proceedings, or the law of evidence, all of which are 
comprised in the codes of civil and criminal procedure. 

The present report, made in February, 1858, is accompanied, as ordered 
by the act, by a general analysis of the projected codes. This analysis, 
though it is but a mere dry list of the heads of law, clearly shows that 
those who compiled it have set not only earnestly, but also scientifically, 
to work. 

Hasty and undigested legislation, morever, is not contemplated by the 
commissioners; for they say, that while they "are duly sensible of the 



